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DICKINSON, JUSTICE, FOR THE COURT:

11. We must decide in this case whether the plaintiffs must pursue ther clamin
arbitration.
BACKGROUND AND PROCEEDINGS

92. Dr. David Rice contracted with Teminix International, Inc. to provide protection from
termites for the home he and his wife, Cynthia, built in Laurd. The contract, cdled “Termite
Protection Plan,” provided that Terminix would protect the Rices home agang infestations
of termites for an annud fee. If termite damage occurred during the contract term, Terminix
agreed to arrange and pay for necessary repairs, not to exceed $100,000. The contract aso
contained an arbitration clause.

113. When the Rices discovered extendve termite damage to thar home, they attempted to
reach a sdatlement with Terminix, but were unsuccessful. Rather than filing an arbitration
proceeding as provided in the contract, the Rices filed suit in the Circuit Court of the Second
Judicd Didrict of Jones County, naming as defendants Terminix Internationd Company,
Limited Patnership, Ray Stitess and Anthony C. Fagan. The Complant aleged gross

negligence, intentiond misrepresentation, grosdy negligent misrepresentation,  fraud, tortious



breach of contract and fraudulent inducement® Terminix included in its Answer a Mation to
Compel Arbitration and a request that the trid court stay the proceedings pending arbitration.
The Rices responded, contending that the arbitration clause was unconscionable and ambiguous
and that Terminix’s actions were not subject to the arbitration agreemen.
14. The trid court denied the motion to compd arbitration, holding (1) that the Ricesdid
not know they were submitting to arbitration when Dr. Rice dgned the contract with Terminix;
(2) the ahbitration clause was both procedurdly and substantively unconscionable; and (3) the
contract was one of adhesion that denied the Rices thar conditutiond right to a jury trid or
judicid remedy.
15.  After unsuccessfully removing the matter to federal court, Terminix filed a motion for
recondderation by the drcuit court. When the trid court denied the motion for
recondderation, Teminix filed its request for the trid court to certify the matter for
interlocutory apped. When its request for certification was denied, Terminix filed a Petition
for Interlocutory Appeal with this Court, which we granted on the sole issue of the trial court’s
denid of the motion to compe arbitration.? We now proceed to review the matter, de novo.
East Ford, Inc. v. Taylor, 826 So.2d 709, 713 (Miss. 2002).

ANALYSIS

The Federal Arbitration Act

Ynitialy, the Rices filed two separate lawsuits which were eventually consolidated on August 13,
2003.

%Petitioners also filed a direct appeal pursuant to M.R.A.P. 4, in which they appealed the same
issue. This court consolidated petitioner’s direct and interlocutory appeals in an Order granted February
12, 2004.



T6. Teaminix contends the trid court’s refusal to enforce the arbitration agreement violates
the Federa Arbitration Act, 9 U.S.C. 88 1 et seg. (“FAA”), which applies to written agreements
to arbitrate contained in contracts “evidencing a transaction involving commerce” Id. a § 2.
The Rices do not contest the applicability of the FAA to the contract.

q7. This Court has conggently recognized the existence of “a liberal federa policy
favoring arbitration agreements,” and has stated that “we will respect the right of an individua
or an entity to agree in advance of a dispute to abitration or other aternative dispute
resolution.” Russell v. Performance Toyota, Inc., 826 So.2d 719, 722 (Miss. 2002) (quoting
|.P. Timberlands Operating Co. v. Denmiss Corp., 726 So.2d 96, 104, 106, 107, 108 (Miss.
1998)). See also McKenzie Check Advance of Miss, LLC v. Hardy, 866 So.2d 446, 450
(Miss. 2004) (quoting Perry v. Thomas, 482 U.S. 483, 489, 107 S.Ct. 2520, 2525, 96 L.Ed.2d

426 (1987)). This Court has further stated:

Articles of agreement to abitrate, and awards thereon are to be liberaly
construed so as to encourage the settlement of disputes and the presumption
will beindulged in favor of the vdidity of arbitration proceedings.

“In enacting 8 2 of the Arbitration Act, Congress declared a nationa policy
favoring arbitration and withdrew the power of the states to require a judicial
foum for the resolution of dams which the contracting parties agreed to
reolve by abitration. Congress has thus mandated the enforcement of
arbitration agreements” The Arbitration Act, resing on Congresss authority
under the Commerce Clause, crestes a body of federd substantive law that is
goplicdble in both state and federal courts. “The dne qua non of the FAA's
goplicability to a particular dispute is an agreement to arbitrate the dispute in a
contract which evidences a transaction in interstate commerce” Doubts as to
the avalability of arbitration must be resolved in favor of arbitration. “[U]nless
it can be sad with podtive assurance that an arbitration clause is not susceptible
of an interpretation which would cover the dispute at issue, then a stay pending
arbitration should be granted.”



In addition to edablishing a strong presumption in favor of arbitration, the Act
dso limts the role of the court to determining whether an issue is arbitrable.
The court's sole function is to determine whether the clam is referable to
arbitration. Once tha determination is made, the court may not delve further
into the dispute. “The courts ... have no budness weghing the merits of a
paticular dam, or deemining whether there is particular language in the
written insrument which will support the dam.”
Russell, 826 So. 2d a 722 (quoting |.P. Timberlands, 726 So. 2d a 104-08 (citations
omitted).
T18. In determining mations to compel arbitration under the FAA, we must first determine
whether the parties dispute is within the scope of a valid arbitration agreement. If so, we then
consgder “whether legd condraints externad to the partties agreement foreclosed arbitration

of those dams” Sullivan v. Mounger, 882 So. 2d 129, 132 (Miss. 2004) (quoting East Ford
Inc. v. Taylor, 826 So.2d 709, 713 (Miss. 2002)).

T0. To determine whether the parties agreed to arbitration, we simply apply contract law.
See First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944, 115 S.Ct. 1920, 1924, 131
L.Ed.2d 985 (1995). The arhitration agreement between Terminix and Rice is vdid on its face.
There is no evidence suggested to us of procedura or subgantive unconscionability or
fraudulent inducement.  Furthermore, it is without question that the Rices clams are within
the scope of the arbitration provison, as they ae cdams and controverses that directly
chdlenge Teminix's peformance of the contract. We now must examine whether plaintiffs
have demonstrated evidence of “legd condraints externd to the parties agreement” that would
foreclose arbitration of the dams Sullivan v. Mounger, 882 So. 2d a 132 (quoting East

FordInc. v. Taylor, 826 So.2d at 713). We find none.



110. The trid court's denid of the motion to compel arbitration was error under the Federd
Arbitration Act. As ealier stated, we are mandated by federa law to enforce arbitration

agreements contained in contracts involving commerce. The FAA mandates that arbitration

agreements “shall be vdid, irrevocable, and enforceable, save upon such grounds as exist a
law or in equity for the revocation of any contract.” 9 U.S.C. § 2 (emphasis added). Thus, we
can place no more burden or congtraint on the enforcement of an arbitration provison than on
an agreement to sl afig or pay awage.
11. The FAA further requires that, whenever a vdid arbitration agreement exists between
parties to an action, a court mus “stay trid of the action until arbitration has been had in
accordance with the terms of the parties agreement.” 9 U.S.C. 8§ 3.
12. The arbitration clause before us satisfies the requirements articulated in Sullivan and
should have been enforced in light of the srong policy favoring abitration and the federd
statutory requirement that arbitration provisons be enforced, “save upon such grounds as exist
at law or in equity for the revocation of any contract”. 9 U.S.C. 8§ 2.

Unconscionability
713. The Rices next ask us to find the arbitration agreement procedurally unconscionable.
They dam Dr. Rice did not know of the exisence of the arbitration agreement and did not
understand its meaning. The Rices point out that the contract was presented to Dr. Rice while
he was a home on his lunch break. They clam he did not have time to study it, and he was not
told of the arbitration clause before he signed the agreement.
14. The Rices aso point out that Terminix had been tregting the Rices home for ayear

under a verbal agreement before the written agreement was sgned and that Dr. Rice had no



reason to know that an arbitration clause was contained in the written agreement. The Rices
submit that the language containing the arbitration agreement was inconspicuous and did not
dand out from the rest of the contract. Findly, the Rices dlege that the disparity of
sophigtication and bargaining power of the parties, and TerminixX’'s use of complex legdigtic
language in the arbitration clause, render the arbitration clause unenforceable.

15. Teminix responds that Dr. Rice's lack of knowledge or understanding of the details of
the arbitration process does not render the contract -- or the arbitration clause -- proceduraly
unconscionable.  “Procedural  unconscionability may be proved by showing a lack of
knowledge, lack of voluntariness, inconspicuous print, the use of complex legdidic language,
disparity in sophigtication or bargaining power of the parties and/or lack of opportunity to
study the contract and inquire about the contract terms” Russell, 826 So.2d at 725 (quoting
East Ford Inc. v. Taylor, 826 So.2d at 714).

16. The arbitration clause in the Rices contract is on the page labeled"”Generd
Conditions” Of the deven conditions lised numericdly in single spaced typed font, the
arbitration clause is number nine and appears asfollows:.

9. ARBITRATION. The Purchaser and Terminix agree that any controversy or
clam between them aisng out of or relaing to the interpretation, performance
or breach of aty provison of this agreement shdl be settled exclusvdy by
abitration.  Such arbitration shal be conducted in accordance with the
Commercid Arbitration Rules then in force of the American Arbitration
Asociation.  The arbitration award shdl be final and binding on both parties.
Judgment upon such arbitration award may be entered in any court having
jurisdiction.

17. From the record, it appears that the Rices contract with Terminix was only two pages

long, and dl of the conditions placed upon the contract were lised on one page. The



arbitration clause appears under its own subheading entitlted “ARBITRATION,” which is printed
in bold capitd letters. The entire arbitration clause conssts of four typed lines in the same
font as the rest of the page. The clause is likely to be noticed by anyone reading the “Generd
Conditions.”

118. It is wdl settled under Missssppi lav that a contracting paty is under a legd
obligation to read a contract before 9gning it. McKenzie Check Advance of Miss., LLC v.
Hardy, 866 So0.2d a 455. (cting Godfrey, Bassett & Kuykendall Architects, Ltd. v.
Huntington Lumber & Supply Co., 584 So.2d 1254, 1257 (Miss. 1991), Koenig v. Calcote,
199 Miss. 435, 25 So.2d 763 (1946), McCubbins v. Morgan, 199 Miss. 153, 23 So.2d 926
(1945)). Under McKenzie the law presumes that Dr. Rice read the agreement he signed with
Teminix. Had he done so, he would have seen the arbitration clause in the contract.
Furthermore, this Court has held tha “[iln Missssppi, a person is charged with knowing the
contents of any document that he executes” Russell, 826 So.2d at 725 (citing J.R. Watkins
Co. v. Runnels 252 Miss. 87, 172 So.2d 567, 571 (1965) (“A person cannot avoid a written
contract which he has entered into on the ground that he did not read it or have it read to
him.”))). Therefore, the Rices were on notice of the arbitration clause, whether they read it
or not. Accordingly, we rgect the argument that the arbitration clause should not be enforced
because the Rices were unaware of its existence.

7119. The Rices have provided us no evidence of lack of voluntariness to enter the contract
or a lack of opportunity to study the contract and inquire about its terms. They were not
required to hire Teminix for its services, and the fact that Dr. Rice signed the contract during

his lunch break is not evidence of lack of time or opportunity to read the contract terms. He
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provides no evidence that he could not have signed the contract a another time, had he chosen
to do so.
120. We ddl briefly comment on the Rices dlegation of disparity in sophigtication and
bargaining power. Dr. Rice is a dentist, and a founding organizer and member of the board of
directors of the Firsg Nationd Bank of the Pine Bet. Mrs. Rice has a master’s degree in
English Education. The Rices had the freedom to hire another company to perform the
services, had they chosen to do so. Furthermore, the arbitration clause language does not
qudify as complex legdidic languege. Findly, the ahitration clause was not hidden or
obscured by the use of inconspicuous print.
7121. In aum, the arbitration clause is not procedurally unconscionable. The trial court erred
when it denied the motion to compe arbitration on this ground.
722. The trid court dso found that the arbitration clause was substantively unconscionable,
but this issue is not addressed by ether paty. There is nothing to suggest that the terms of the
arbitration clause are oppressve, and the trid court erred in denying the motion to compel
arbitration on this ground.

Waiver.
923. The Rices say that Teminix waived its right to arbitration by submitting to the litigation
and by agreeing to a Scheduling Order entered by the trid court. Upon receiving the Rices
complant, Teminix filed its Answer and Defenses, and induded as its fird defense a Motion
to Compe Arbitration. This motion was denied by the tria court, and the parties proceeded

with discovery. The Rices argue that Terminix’s participation in discovery after the motion to



compel was denied (paticularly, by dgning the Scheduling Order and taking depostions),
demondgtrated a “digndination to arbitrate,” and thus waived any right to arbitrate this dispute.
724. We disagree.  When its motion to compel arbitration was denied by the tria court,
Teminix had no choice but to proceed with discovery. Had it refused to do so, Terminix
would have found itsdf in violation of the orders of the trid court and the Missssippi Rules
of Civil Procedure. By including the motion to compe abitration in its answer, Terminix
complied with Missssippi Rule of Civil Procedure 8(c) and aufficently preserved this issue
for appeal. The Rices were put on sufficient notice of TerminixX's dedre to arbitrate the
dispute. See Tenneco Resins, Inc. v. Davy Int'l, AG, 770 F.2d 416, 421 (5th Cir. 1985).
Terminix has not waived its right to arbitration by participating in the litigation.
125. Hndly, the Rices say tha because Terminix agreed to the Scheduling Order entered by
the trid court on December 16, 2002, it was contractudly bound to submit to a jury trial. We
find this argument novd, credtive, and without merit. The Rices cite no case law to support
this proposition. A scheduling order is not a contract between the parties, but rather an order
of the court.

Fraudulent inducement
126. Although the Rices alege that the arbitration agreement is the result of fraudulent
inducement by Terminix, they provide us with no evidence to support the clam.

Cynthia Rice.
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927. Cynthia did not dgn the agreement with Terminix. Thus, the Rices clam, she isnot
bound by the arbitration agreement.> The United States Court of Appeds for the Fifth Circuit
recently addressed this issue in Washington Mutual Finance Group, LLC v. Bailey, 364 F.3d
260 (5th Cir. 2004). In Bailey, a plantiff (Mrs. Phinizee) inssted she could not be compelled
to arbitrate her clam because her husband signed the agreement, but she had not. Id. a 266.

The court regjected this argument and held:

It does not follow . . . that under the [Federad Arbitration] Act an obligation to
arbitrate attaches only to one who has personaly signed the written arbitration
provison. [We have made] clear that a nonsignatory party may be bound to an
arbitration agreement if so dictated by the ordinary principles of contract and

agency.

Id. (quoting Thomson-CSF, S.AA. v. Am. Arbitration Ass'n, 64 F.3d 773, 776 (2d Cir. 1995

1995) (citations & quotations omitted)).

928. The Bailey court hdd that Mrs. Phinizee was bound to the arbitration agreement under
ordinary principles of contract law, including equitable estoppdl. The court stated:

In the arbitration context, the doctrine [of estoppel] recognizes that a party may
be estopped from assarting that the lack of his sSgnature on a written contract
precludes enforcement of the contract's abitration clause when he has
condgently maintained that other provisons of the same contract should be
enforced to bendfit hm. To dlow [a plantiff] to dam the benefit of the
contract and Smultaneoudy avoid its burdens would both disregard equity and
contravene the purposes underlying enactment of the Arbitration Act.

Id. a 268 (quoting Int’l Paper Co. v. Schwabedissen Maschinen & Anlagen GMBH, 206

F.3d 411, 418 (4™ Cir. 2000) (citations & cuotations omitted)).

31t is doubtful that the Rices actually hope to succeed with this argument, since Cynthia would
have no standing or right to sue Terminix at all. Terminix would owe her no contractual duty and thus
could not be liable to her for contractual damages.

11



129. We adopt the same principles announced by the court in Bailey, and hold that Mrs. Rice
is bound by the arbitration clause in the contract sgned by Dr. Rice.
130. The Rices find agument is that the arbitration agreement is unenforceable agang
Mrs. Rice because it conditutes an impermissble encumbrance on her homestead. As
authority, the Rices cite Miss. Code Anmn. 8§ 89-1-29 (1999), which states. “A conveyance,
mortgage, deed of trust or other encumbrance upon a homestead exempted from execution
ghdl not be vdid or binding unless sgned by the spouse of the owner if the owner be married
and living with the spouse . . . .” The Rices contend that the arbitration agreement amounts to
such an encumbrance on the Rices homestead and, since Mrs. Rice did not sign the contract,
the encumbrance is void.
131. This argument is without merit. The contract between the Rices and Terminix did not
affect Mrs. Rice€'s ownership interest in her homestead as contemplated by the datute. The
Rices point to no legd authority supporting this theory, and we find it to be meritless.
CONCLUSION

132. The trid court erred in denying Terminix’s Motion to Compe Arbitration. Therefore,
its judgment is reversed, and these cases are remanded with ingtructions to the trid court to
enforce the arbitration agreement.
133. REVERSED AND REMANDED.

SMITH, CJ., WALLER AND COBB, P.JJ., EASLEY AND CARLSON, JJ.,

CONCUR. GRAVES, J., DISSENTSWITHOUT SEPARATE WRITTEN OPINION. DIAZ
AND RANDOLPH, JJ., NOT PARTICIPATING.
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